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OPINION
HAMILTON, Circuit Judge:

In Rogersv. DHEC, No. 97-2780, 1999 WL 193895 (4th Cir. April
8, 1999), we held that Title 11, § 202 of the Americans With Disabili-
ties Act of 1990 (the ADA), 42 U.S.C. § 12132, does not require a
long-term disability plan that is sponsored by a public entity to pro-
vide the same level of benefits for mental and physical disabilities. In
the present appeal, this court is called upon to decide whether the
same holds true under Titlel, § 102(a) of the ADA, 42 U.S.C.

§ 12112(a), when the plan's sponsor is a private employer. We hold
it does.

In 1984, Kmart Corporation (Kmart) hired Harold Lewis (Lewis)

as amanagement trainee. Over the course of the next eleven years,
Lewis held various management positions at numerous Kmart stores
in Pennsylvania and Virginia. Lewis had suffered from bouts of
severe depression since 1979. However, by March 13, 1995, Lewis
condition had worsened such that he took aleave of absence from his
position as the store manager of the Kmart storein Front Royal, Vir-
ginia

Beginning in 1976, Kmart offered along-term disability plan on an
optional basisto its managerial employees with the full costs of the
plan to be paid by the employees who elected to participate. At the
time Lewis took disability leave on March 13, 1995, the long-term
disability plan in place was known as the 1993 Long Term Disability
Plan (the 1993 LTD Plan).1 The 1993 LTD Plan capped disability

1 Kmart had contracted with Aetna Life Insurance Company (Aetna) to
provide the insurance policy underlying the 1993 LTD Plan.
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benefits for mental disabilities at two years, but only capped disability
benefits for physical disabilities upon a participant turning age sixty-
five. Lewis elected to participate in the 1993 LTD Plan.

While Lewis was on disability leave, he applied for disability bene-
fits under the 1993 LTD Plan. Lewis began receiving such benefits
on September 19, 1995, but learned by the spring of 1996 that Aetna
had classified his condition as mental in nature, and therefore, his dis-
ability benefits would cease on September 18, 1997.

On Jduly 2, 1996, more than a year before the termination of his
benefits, Lewisfiled a charge of disability discrimination against
Kmart with the Equal Employment Opportunity Commission
(EEOC). The charge alleged that Lewis had been subjected to dis-
crimination on the basis of his mental disability, because he was given
less disability insurance coverage than a person with aphysical dis-
ability. After receiving aright to sue letter from the EEOC, Lewis
filed the present action on August 6, 1997, alleging that Kmart vio-
lated hisrights under Title |, 8 102(a) of the ADA to be free from dis-
crimination on account of his disability in the terms and conditions
of his employment.2

Following discovery and the district court's denial of two summary
judgment motions made by Kmart, the district court conducted a
bench trial on April 13, 1998. On June 11, 1998, the district court
entered judgment in favor of Lewis, providing him with the following
relief: (1) adeclaration that the two-year cap on disability benefits for
employees disabled by mental illnessviolates Title |, § 102(a) of the
ADA; and (2) a permanent injunction mandating the continued pay-
ment of monthly benefits according to the terms presented by Kmart
in its post-trial memorandum regarding damages, so long as Lewis
remains disabled within the meaning of the 1993 LTD Plan, and until
he reaches age sixty-five. The district court also issued an accompa-
nying memorandum opinion. See Lewisv. Kmart, 7 F. Supp.2d 743
(E.D.Va. 1998).

2 Lewis also brought an ADA claim against Aetna, but the district court
granted summary judgment in favor of Aetna on the ground that the stat-

ute of limitations had run on the claim. See Lewisv. Kmart, 993 F. Supp.

382, 387 (E.D.Va. 1998). Thisclamisnot at issuein the present appeal.
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Kmart noted atimely appesl.
.
Title 1, 8 102(a) of the ADA provides:

No [employer] shall discriminate against a qualified indi-
vidual with a disability because of the disability of such
individual in regard to job application procedures, the hir-
ing, advancement, or discharge of employees, employee
compensation, job training, and other terms, conditions, and
privileges of employment.

42 U.S.C. 8§ 12112(a); seeaso 42 U.S.C. § 12111(2). Titlel, § 102(b)
of the ADA, entitled "Construction," provides, in relevant part:

Asused in subsection (a) of this section, the term"discrimi-
nate" includes--

* k %

(2) participating in a contractual or other arrangement

or relationship that has the effect of subjecting a covered
entity's qualified applicant or employee with a disability to
the discrimination prohibited by this subchapter (such rela-
tionship includes a relationship with an employment or
referral agency, labor union, an organization providing
fringe benefits to an employee of the covered entity, or an
organization providing training and apprenticeship pro-
grams) . ...

42 U.S.C. § 12112(b)(2).

Kmart argues, inter alia, that the district court erred as a matter of

law in ruling that the 1993 LTD Plan's provision of less long-term
disability benefits for amental disability than for aphysical disability
violates Title |, § 102(a) of the ADA. Thus, the issue before this court
iswhether Title|, § 102(a) of the ADA requires along-term disability
plan that is sponsored by a private employer to provide the same level
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of benefits for mental and physical disabilities. Thisis a question of
statutory interpretation, which we review de novo. See Shafer v. Pres-
ton Mem'l Hosp., 107 F.3d 274, 277 (4th Cir. 1997).

In Rogers, we resolved this question in the context of Titlell, § 202
of the ADA, which applies to public entities.3 See 1999 WL 193895,
at *1. In relevant part, Title 11, § 202 of the ADA provides that "no
qualified individual with a disability shal, by reason of such disabil-
ity, be excluded from participation in or be denied the benefits of the
services, programs, or activities of a public entity, or be subjected to
discrimination by any such entity.” 42 U.S.C.§ 12132.

The plaintiff-appellant in Rogers, Major Rogers (Rogers), was
employed by the South Carolina Department of Health and Environ-
mental Control (the State) as a maintenance engineer for twenty-two
years. See 1999 WL 193895, at *1. The State sponsored along-term
disability plan for employees such as Rogers (the State LTD Plan),
which provided one year of benefits for mental disabilities and bene-
fits to age sixty-five for physical disabilities. Seeid. After being diag-
nosed with a panic-anxiety disorder, Rogers applied for long-term
benefits under the State LTD Plan based on a psychological disability.
Seeid.

When Rogers' long-term disability benefits ended after one year,

he sued the State and the administrator of the State LTD Plan on the
basis that the State LTD Plan discriminated against him in violation
of Titlell, § 202 of the ADA. Seeid. Of relevance in the present
appeal, like Lewis, Rogers alleged that he was illegally discriminated
against because he was denied the same level of long-term disability
benefits as a plan participant with aphysical disability. Seeid. The
district court dismissed the case, pursuant to Federal Rule of Civil
Procedure 12(b)(6), for failure to state a claim upon which relief can
be granted, "holding that a disparity in benefits between physical and
mental disabilitiesin abenefit plan is not unlawful discrimination
under [Title 1, § 202 of] the ADA." Seeid.

3 We issued our decision in Rogers after oral argument in the present
appeal .



On appeal, we recognized that the State satisfied the first part of

Title 11, § 202 of the ADA, which prohibits a qualified individual with
adisability from being "excluded from participation in or . . . denied
the benefits of the services, programs, or activities of a public entity,”
42 U.S.C. 8 12132, because Rogers was not excluded from participat-
ing in, nor denied the benefits of, the State LTD Plan. See Rogers,
1999 WL 193895, at *2. The broad question, we stated, however, was
"whether the “subjected to discrimination’ phrasein [Title 11, § 202]
was intended to require equal benefits for mental and physical disabil-
ities." 1d. While recognizing that the plain language of the ADA does
not answer this question, we emphasized that Supreme Court jurispru-
dence regarding a sister act of the ADA, the Rehabilitation Act, 29
U.S.C. 88 701-796l, the ADA's "safe harbor" provision, 42 U.S.C.

§ 12201(c), and the related legislative history, a public policy state-
ment of the EEOC, the applicability of another provision of the ADA,
and post-ADA congressional activity gave us guidance on the issue.
See Rogers, 1999 WL 193895, at *2. After examining each of these
sources, we stated that "[€]verything that we have considered--from
pre-ADA Supreme Court cases on the Rehabilitation Act to post-
ADA congressional activity--leads us to one conclusion: the ADA
does not require South Carolinato provide the same level of benefits
for mental and physical disabilitiesin itslong-term disability plan for
state employees.” 1d. at *4. We al so recognized that our holding was
consistent with recent opinions from the Third, Sixth, and Seventh
Circuits. |d. a *1 (citing Ford v. Schering-Plough Corp., 145 F.3d
601, 608 (3d Cir. 1998), cert. denied, 119 S. Ct. 850 (1999); Parker
v. Metropolitan Life Ins. Co., 121 F.3d 1006, 1015 (6th Cir. 1997) (en
banc), cert. denied, 118 S. Ct. 871 (1998); EEOC v. CNA Ins. Co., 96
F.3d 1039, 1044 (7th Cir. 1996)).

For purposes of the issue presented in the present appeal, no mate-

rial distinction exists between Title |, § 102(a) of the ADA and Title
I1, 8 202 of the ADA. Indeed, for purposes of the issue presented in
the present appeal, the only difference between these two sectionsis
the nature of the employing entity, which is a distinction without a
difference. Certainly Congress did not intend for an employer's liabil-
ity for illegal discrimination under the ADA to turn on the private ver-
sus public nature of the employing entity.

Because no material distinction exists between Title I, § 102(a) of
the ADA and Title1l, 8 202 of the ADA for purposes of the issue
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before us in the present appeal, our reasoning in Rogers, seeid. at
1999 WL 193895, at *2-5, equally applies to resolve that issue. We,
accordingly, adopt our reasoning in Rogers and hold that Titlel,

§ 102(a) of the ADA does not require along-term disability plan that
is sponsored by a private employer to provide the same level of bene-
fits for mental and physical disabilities.

Finally, we note that our holding that Title 1,§ 102(a) of the ADA
does not require along-term disability plan that is sponsored by a pri-
vate employer to provide the same level of benefits for mental and
physical disabilitiesis consistent with the Supreme Court decision
principally relied upon by Lewis: O'Connor v. Consolidated Coin
Caterers Corp., 517 U.S. 308 (1996). In O'Connor, the defendant-
employer claimed the plaintiff-employee could not establish aprima
facie case under the Age Discrimination in Employment Act (ADEA),
see 29 U.S.C. 88 621-634, because he had been replaced by someone
who was also in the protected class, i.e., someone over the age of
forty. In rgjecting that argument, the Court explained that the ADEA:

does not ban discrimination against employees because they
are aged 40 or older; it bans discrimination against employ-
ees because of their age, but limits the protected classto
those who are 40 or older. The fact that one person in the
protected class has lost out to another person in the pro-
tected classisthusirrelevant, so long as he has lost out

because of his age.

O'Connor, 517 U.S. at 312.

According to Lewis, O'Connor requires usto read Title |, § 102(a)

of the ADA to prohibit an employer from sponsoring along-term dis-
ability plan that provides |ess benefits to one category of disabled per-
sons than another category of disabled persons. More specifically,
Lewis argues that, inasmuch as he received disability benefits for a
shorter period of time because his disability was a mental disability,
he "has lost out because” of his disability and, therefore, under
O'Connoar, he hasaviable claim under Title I, § 102(a) of the ADA.

In addressing Lewis argument, we initialy note that the Supreme
Court has never held that it is unlawful under the ADA or the Reha-
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bilitation Act to give preferential treatment to one disability over
another. In fact, in Traynor v. Turnage, 485 U.S. 535 (1988), the
Supreme Court upheld under § 504(a) of the Rehabilitation Act, 29
U.S.C. § 794(a), the extension of educational benefitsto one class of
disabled persons and not to others. Id. at 552. According to the Court,
the preferential treatment of one disability over another was permissi-
ble under § 504(a) of the Rehabilitation Act because "[t]hereis noth-
ing in the Rehabilitation Act that requires that any benefit extended
to one category of handicapped persons also be extended to all other
categories of handicapped persons.” Id. at 549. In reaching this hold-
ing, the Court emphasized that "the central purpose of 8504 . . . is

to assure that handicapped individuals receive “evenhanded treatment’
in relation to nonhandicapped individuals,” id. at 548.

We conclude O'Connor is of no help to Lewis. First, thereis no
meaningful way to distinguish Traynor from this case. Section 504(a)
of the Rehabilitation Act provides, in pertinent part:

No otherwise qualified individual with a disability in the
United States . . . shall, solely by reason of her or hisdis-
ability, be excluded from the participation in, be denied the
benefits of, or be subjected to discrimination under any pro-
gram or activity receiving Federal financial assistance or
under any program or activity conducted by any Executive
agency or by the United States Postal Service.

1d. The sister provision of § 504(a) of the Rehabilitation Act, 29
U.S.C. § 794(a), is Title 1, § 102(a) of the ADA. We may presume
Congress was aware of the Supreme Court's interpretation of § 504(a)
of the Rehabilitation Act when it passed the ADA in 1990 and
included antidiscrimination languagein Title I, § 102(a) that parallels
§ 504(a) of the Rehahilitation Act. See Cannon v. University of
Chicago, 441 U.S. 677, 696-97 (1979). Cf. Rogers, 1999 WL 193895,
*3 ("We may presume that Congress was aware of the Supreme
Court'sinterpretation of § 504 of the Rehabilitation Act when it
(Congress) passed the ADA in 1990 and included antidiscrimination
language in § 12132 that parallels § 504 of the Rehabilitation Act.").

Second, reliance on O'Connor simply does not make intuitive
sense. Asrecognized in Traynor, our federal disability statutes ensure
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that disabled persons are treated evenly in relation to nondisabled per-
sons. See 485 U.S. at 548. Thus, our federal disability statutes are not
designed to ensure that persons with one type of disability are treated
the same as persons with another type of disability. In contrast, the
ADEA, which was at issuein O'Connor, ensuresthat all persons over
the age of forty are treated evenly on account of their agein relation
to all other persons, not just those persons under the age of forty.
Therefore, the ADA and the Rehabilitation Act permit preferential
treatment between disabilities, but the ADEA does hot permit prefer-
ential treatment to any person at the expense of any other person over
the age of forty on account of age.4

In conclusion, we hold that Title I, § 102(a) of the ADA does not
require along-term disability plan that is sponsored by a private
employer to provide the same level of benefits for mental and physi-
cal disabilities. Accordingly, we vacate the district court's memoran-
dum opinion filed on June 11, 1998, itsfina judgment in favor of
Lewis, and remand with instructions to enter judgment in favor of
Kmart.

VACATED AND REMANDED

4 Kmart alleges the district court committed several other errors alterna-
tively entitling it to relief. Given the dispositive nature of our holding
with respect to Kmart's appeal, we need not and do not address these
other alleged errors.
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